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Chapter HA 1
PROCEDURE AND PRACTICE FOR CONTESTED CASES

HA 1.01 Application of this chapter HA 1.10 Preservation of testimongliscovery and summary judgment.
HA 1.02 Definitions. HA1.11 Conferences.

HA 1.03 Service of documents. HA 1.12 Conduct of hearings.

HA 1.04 Appeals. HA 1.13 Rules of evidence.

HA 1.05 Notice of hearing. HA 1.14 Close of hearing.

HA 1.06 Place of hearings. HA 1.15 Transcripts.

HA 1.07 Changesn time or place of hearing; adjournments; failures to appearA 1.16 Briefs.

HA 1.08 Participation. HA 1.17 Decision.

HA 1.09 Witnesses and subpoenas. HA 1.18 Review.

Note: This chapter replaces the rules promulgated by the Nursing Home-Forfei (2) By A paRTY. Materials filed by a party with the division
e e asoosld anc 2 MY De served personally or fiyst class, certified of registered
new chapter HA 1 was ceated effective January 1, 2003. mail, inter—departmental mail or by facsimile transmission. All

correspondenceapers or other materials filed by a party shell

HA 1.01 Application of this chapter. (1) AporTioN. servedon the same date by that party orottller parties to the pro
This chapter is adopted pursuant to ss. 15.03, 222)1(a) and ceeding. Service is complete upon mailing. Ndiddvit of mail
227.43,Stats. ing, certification,or admission of service need be filed with the

(2) AppLicaTioN. This chapter shall apply in all contestedivision.
casesproceedings and hearings before the division of hearings(3) FILING DATE. (a) Materials mailed to thaivision shall be
andappeals under ch. 227, Stats., except as specifically providedsiderediled with the division on the datef the postmark.
otherwise. In addition, these rules shall apply if authorized undédaterialssubmitted by personal service oribyer—departmental
theterms of any contract the divisi@mters into under s. 227.43mail shall be considerefiled on the date they are received by the
(1m), Stats. Agencies for which the division conducts proceeddivision.
ings, including, but not limited to the departments of natural (b) For materialdransmitted to the division by facsimile, the
resourceshealth and familyservices, employee trust funds andiateand time imprinted by the divisiafacsimile machine on the
justice, may have specific administrative code provisions aransactiorreport that accompanies the document stettrmine
administrativedecisions that govern the conduct of thpse  the date and time of filing or of service on the division or the
ceedings. In the event of a conflict between this chapter and aministrativelaw judge. Documents received after midnight
agencyadministrative code provision or administrative decisiomgcal time shall be deemed filed on the first following business
theagency administrative code provision or administrative-deciay.

sionis controlling. Note: The mailing address of the division is:
(3) ExcLusions. This chapter does not apply to corrections g?j?tg gg'l""‘fs"y Aenue
hearingsconducted pursuant to ch. HA 2, fair hearings conducted Madison, Wsconsin 53705-5400
pursuanto ch. HA 3, or hear'ngs conducted pursuant 145.8D0, The facsimile transmission number of the division is:
Stats. (608) 264-9885
History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03. History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03.
HA 1.02 Definitions. For purposes of this chapter: HA 1.04 Appeals. (1) Form. Appeals shall be in writing

(1) “Administrative law judge” means an administrative hearand shall conform tathe applicable statute as to form, content,
ing examiner employed by the division of hearings and appeaf!mberof signatories and verification.

(2) “Administrator” means the administrator of the division of (2) CONTENT. Appeals shall contain the following informa
hearingsand appeals. tion:

(3) “Agency” means the \Wconsin land council or a board, (&) The name and address of the appellant;
commissioncommittee, department orfiger in the state govern (b) a description of the action that is being contested, tbe-ef
ment,except the governpadistrict attorney or a military or judi tive date of the action and, if possible, a copy of the document that
cial officer. promptedthe action;

(4) “Appeal” means a pleading, petition or application made (C) a concise statement of the reasons for objecting to the
by an appellant. action;

(5) “Appellant” means an applicant, complainant or peti (d) what type of relief the appellant is seeking;
tioner. (e) the name and address of any person who maybected

(6) “Division” means the division of hearings and appeals.to appear on behalf of the appellant;

(7) “Official of the agency” means the head of an agency  (f) a request for hearing.

(8) “Party” means a person or agency named or admitted as &3) FILING AND serviCE. All appeals shall be filed within the

partyin a contested case. time specifiedby statute or administrative code where no time
(9) “Preponderancef theevidence” means the greater weightS SPecified, within 30 days of the date of the order or dectsion
of the credible evidence. bereviewed. Appeals shall be filed and served in accordance with

History: CR 02-024: cr Register December 2002 No. 564, eff, 1-1-03.  S-HA 1.03.
) (4) ADDITIONAL INFORMATION. The division may request addi
HA 1.03 Service of documents. (1) By THEDIVISION.  tional information concerning aappeal filed under this section
Thedivision mayserve decisions, orders, notices and other-docsndmay deny any such petition, complaint or request where the
mentsby first class, certified, registered imter-departmental informationrequired or requested is not timely provided.
mail or by facsimile transmission. History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03.

RegisterDecember 2002 No. 564
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HA 1.05 Notice of hearing. (1) Form. The noticeof proceduregorovided by s. 805.07, Stats. The division or the admin
hearingshall be in writing, with a title identifying the matter to bastrativelaw judge may also issue subpoenas to compel the -attend

setfor hearing and the docket number anceof witnessesit hearings or discovery proceedings under this
(2) ConTENT. The notice of hearing shaibntain the follow Section. An attorney may issue a subpoena requiring the produc

ing information: tion of material if he or she specifies the material to be presented
(a) The date, time and location of the hearing; by the subpoenaed witness. Sections 814.67, 885.06 and 885.07,

Stats.,shall govern the payment of witness fees and expenses.

(b) The statutory authority for the hearing; History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03.

(c) A short summary of the matter to be considered;

(d) The class of the contested case in accordance with s. 227.0/A 1.10 Preservation of testimony, discovery and
(3), Stats.; summary judgment. (1) PRESERVATION OF TESTIMONY AND

. . L .. : SCOVERY. The division or any party involved in a proceeding
jud(g(;g d(g?nirslg?g%%?g:eas the division or the administrative Ia‘(?))eforet_hedivision may obtain discovery and preserve testimony
History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03, @S Provided by ch. 227 and ch. 804, Stats. For good céhse,
administrativelaw judge may allow ahorter or longer time for
HA 1.06 Place of hearings. Unless otherwise specifi discoveryor preserving testimony than is allowed by ch. 804,
cally providedby law all hearings shall be held at thdicds of ~Stats. For good cause, the administrative law judge may issue
the division or at the location designated by the administrative ldersto protect persons or parties from annoyaeeebarrass
judge. Hearings may be conducted outside ofices of the divi Ment, oppressioror undue burden, as provided in s. 804.01 (3),
sionat the discretion of the administrative law judgeithiti the ~ Stats..or to compel discovery and for sanctions as provided in s.
discretionof the administrative law judge, prehearing and oth&04.12,Stats.
conferencesnay be conducted by telephone and witness-testi (2) SUMMARY JUDGMENT. The summary judgment procedure
mony at hearing may be allowed to betejephone, if necessary asprovided in s. 802.08, Stats., shall be available to the parties

anddesirable. uponapproval by the division or the administrative law judge.
History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03. History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03.
HA 1.07 Changes in time or place of hearing; HA 1.11 Conferences. (1) CALL AND PURPOSE. The

adjournments; failures to appear. (1) CHANGES. Requests administrativéaw judge may call a conference at any time prior
for changes in the time and place of a scheduled hearing will 9e2r during the course of a hearing, and may require the attend
grantedonly for good cause. fequest received after any requiredNceof all persons who are or wish to be parties to the proceeding.
newspapepublication or legal noticeill be rescheduled only if At the discretion of the administrative law judge, a conference
the person requesting the change bears the cost of such changd™@yPe conducted by telephone. The purposes of such eonfer
the administrative law judge deems such chaageropriate €ncesshall be to consider the following matters:

underthe circumstances presented. (a) The clarification of issues;

(2) ADJOURNMENT. The administrative lajudge may adjourn ~ (b) any amendments to the pleadings;
ahearing for goodtause and the hearing shall be reset or recon (c) the admissibility of evidence;
vened at his or her discretion. (d) the possibility of obtaining admissions or stipulations of
(3) FAILURE TO APPEAR. (a) If an appellant fails to appear afactand of documents that will avoid unnecessary proof;
ahearing following due notice, the administrative law judge may (e) the limitation of the number of witnesses;
dismissthe appeal unless the appellant shows good cause for thef) the identification of all parties to the proceeding;
failure to appear If an appellant fails to submit proof of pubica  (4) other matters as may aid in the disposition of the matter
tion andnotice as required by statute, the administrative law judge (2) RECORDING STIPULATIONS. The administrative law judge

may dismiss the appeal_and cancel the he_a_nng._ : may record any stipulations or othegreements made at a confer

(b) If a respondent fails to appetire administrative law judge ence. Stipulation or other agreements made at a conference shall
may take testimony and issue, modify or rescind an ord&ker ping the parties in the subsequent course of the proceeding.
theallegations iran appeal as true as may be appropriate, unless(g) DECISIONONBRIEFS. If a prehearing conference is helotd

goodcause is shown for th_e failure t_o appear . the parties agree that there is no material dispute of fact raised by
(c) For a telephone or video hearing or prehearing, the admiRe pleadings, the administrative law judge may cancel the hear

istrativelaw judge may find a failure to appear grounds for defayf{g andmay decide the matter on the basis of briefs or stipulations
if any of the following conditions exist for more than ten minuteg,pmittedby the parties.

afterthe scheduled timfr hearing or prehearing conference: (1) istory: CR 02-024: crRegister December 2002 No. 564, eff. 1-1-03.
Thefailure to provide a telephone number to the division dfter )
had been requested; (2) the failure to answer the telephone oHA 1.12  Conduct of hearings. (1) PROCEDURE. The
videoconferencdine; (3) the failure to free the line for the pro administrativelaw judge shall open the hearing and may make a
ceeding;(4) the failure to be ready to proceed with the hearing e@ncisestatement of its scope and purposes. Appearategis
prehearingconference as scheduled. be entered orthe record. Parties may make motions or opening
History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03. statements.
o . . (2) OpeNINgSTATEMENTS. When opening statements are made
- HA'1.08 Participation. Any person desiring to participatethey shall be confined to:
in a proceeding before the division, whether on his or her own (a) Clear and concissummary of the evidence intended to be
behalfor asan authorized agent or attorpelall enter an appear gered:and
anceby giving his or her name and address, the name and addres . ; : ;
of any party being represented, and the capacity in which he or sh ) A statement of ultimate legal points relle_d upon.
is representinguch party A person may enter his or her appear (3) ORDER OF PROCEEDINGS. (a) In proceedings where an
anceeither prior to or at the commencementafontested case 29€ncyhas issued an order or proposed order and the order recipi
hearingunless otherwise directed in the notice of hearing. ~ €Nt réquests a hearing on thatter the agency shall proceed first
History: CR 02—024: cr Register December 2002 No. 564, eff. 1-1-03. with the presentation of evidence and shall bear the bwtlen

proof.
HA 1.09 Witnesses and subpoenas. An attorneymay (b) In any proceeding other than a proceeding under(@gr
issuea subpoena to compel the attendancgifesses under the the administrative law judge will apply normal rulespsbcedure

RegisterDecember 2002 No. 564
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usedin the courts in determining the appropriatder of presen (2) ApbiTioNAL EVIDENCE. If evidencds permitted to be sdb

tation of a case and on whom the burden of proof should fall. mitted after the close of testimonthe record wilbe closed when
(4) OFFRECORD. Proceedings may be conductetitioé record theevidence is received by the division or when the spedifiegl

only whenthe administrative law judge permits. If a discussiofpr furnishing it has elapsed without its being furnished. The

off the record is deemed pertinent by the administrativgudge, administrativeaw judge mayupon the request of a parextend
heor she may summarize it on the record. the time originally prescribed for filing such additional evidence.

(5) OBJECTIONS TO EVIDENCE. Any agument before the History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03.
administrativelaw judgeon objections to receipt of evidence or
on motions to strike will be recorded. The parties will Heraed

the opportunity to make an i of proof,which shall be in the scriptwill be made when it is determined that one is necessary by
form directed by the administrative law judge. ) thedivision or the administrative law judge. If the division makes

(6) ContempT. Conduct that unreasonably impedes thg transcript, copies shall be furnished to all persons upquest
orderly progress of the hearing or contemptuous condudied®  andprepayment of a reasonable fee, as determined by the division.
ing shall be grounds for exclusion from the hearing. The divisign g transcript is deemed necessary by the division and a party
or the administrative law judge magke other actions that areygquestghat one be prepared, that party shall be responsible for
authorizecby statute and are appropriate underctheumstances. costsof transcript preparation. If several parties request tran

(7) SEQUESTRATIONOFWITNESSES. At the request of a partyr  scripts,the division may divide the costs of transcription equally
on the administrative law judgebwn motion, the administrative amongthe parties. In lieu of a transcript the division may provide
law judge may order witnesses sequestered in accordance withrs.person requesting a transcript withapy of the tape record
906.15,Stats. ing or anelectronicreproduction of the hearing upon payment of

(8) TELEPHONEAND AUDIOVISUAL TESTIMONY. The administra  areasonable fee. All requests for transcription shall be made at
tive law judge may permit oral gmment anabral testimony com thehearing oiin writing and sent to the administrative law judge
municatedon the record by telephone or live audiovisual meatgho presided at the hearing.
asprovided in s. 807.13, Stats. (2) FINaNcIAL NEED. Any person who, byfidavit or other

History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03. appropriateneans, can establish to the satisfaction of the division
) _ thatthe person isndigent and has a legal need may be provided

HA 1.13 Rules of evidence. (1) RuLes. Rules of ed  with a copy of a transcript without clyar.
dencein contested cases are govern_ed by s. 22_7.45, Stats. (3) CORRECTIONS. Any party within 14 days of the date of
~ (2) ApmissieiLiTy. Evidence submitted at the time of the Reaimailing of the transcript, may file with the administrative law
ing need not be limited to matters set forth in the appeal. K vafiidgea notice in writing of anglaimed error and shall mail a copy
ancesoccur the appeal shall be considered amendedhey of such notice to each party record. Other parties may contest
record. The administrative law judge may grant swchtinu  any claimed error within 20 days of the date of the mailinthef
ancesas maybe necessary to give other parties adequate timeti@nscriptby notifying the administrative law judge and other
prepare evidence to rebut that involved in any variances.  tiesof record. All parties shall be advisky the administrative

(3) TecHNIcAL DATA. When evidence tbe presented consistslaw judge of any corrections to the record approved by the admin
of data so complex as to make oral presentdaliifioult to follow, istrativelaw judge.
or if informationcan be more &ctively presented visuallyhe History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03.
datamay be presented in exhibit form and supplemented and )
explainedby oral testimony HA 1.16 Briefs. (1) TIME SCHEDULEFORFILING OF BRIEFS.

(4) PeTiTIoNS. Petitions or other written communications nof &rtiesshall indicate on theecord after the close of testimony at
admissibleas evidence may be filed withe administrative law h€hearing whether they desire to file briefs. The administrative
judgebut may not be part of the record. law judge may establish a schedule for the filing of brigfee

party or parties having the burden of proof shall file the first brief.
Otherparties may subsequently file response briefs, which may
be replied to. Alternativelythe administrative law judge may

HA 1.15 Transcripts. (1) METHODAND COPIES. Hearings
shallbe recorde@ither stenographically or electronicall tran

(5) EXHIBITS AND PREPAREDTESTIMONY. (&) The administra
tive law judge may order partiesfefing documentary exhibits or
preparedestimony to furnish copies to all other parties in advanfmfectthat the briefs of all parties be filed simultaneously
of the hearing and to provide a reasonable amount of time as . . .
administrativelaw judge may order to enable reviefthe pre _ (2) NUMBER. One copy of each brief should be filed with the
paredtestimony and exhibits. Upon compliance with such ordéfiVision together with a statement showing upon whom copies
prepared testimony may be admitted in evidence as though gi ebeen served. Briefs which contain a summary of evidence

orally, providing the authors are present and available for crosefacts relied upon should include, where possible, reference to
examination. specificpages of the record containing the evidence or facts.

(b) An administrative law judge at his or her discretion may (3) EFFECTOFEARLY FILING. The filing of briefs in less time
excludefrom the record exhibitsffered into evidence that are ar; allowed shall not change thiie dates for the remaining
bulky, dangerous, perishable, or otherwise not suitable for-incli€fS: _ .
sionin agency records. Proponents shall make reasonédtts ef History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03.
to use photographs, recordings, or other mechanical or electroni

. ; ; fONIG4A 1.17  Decision. (1) Forwm. After the record is closed
Eﬁgg&;;&%ﬁggfor physical evidence excluded by the admmin each proceeding the administrative law judge shall prepare

‘ . ] ) written findings of fact, conclusions of law and, except in the case
H : CR02-024: crR D ber 2002 No. 564, eff. 1-1-03. : ' 1=

istory orRegister December ° € of proceedings under s. 227.46 (3) (b), Stats., either a proposed or
HA 1.14 Close of hearing. (1) CLOSING AND BRIEFS. A afinal decision. The decision shall be in accordance with the pro

hearingin a contested case shall be closed upon completion of ¥RIONSof ss. 227.46 and 227.47, Stats. _
submissiorof all evidence and expiration of the period fixed for (2) BURDENOFPROOF. Unless the law providder a diferent
filing of briefs. If the time for filing briefsas expired and the brief standard, the quantum of evidence for a hearing decsialibe

of one or more parties is not filed within such time, the administr@y the preponderance of the evidence.

tive law judge may proceed to the determination of the case. The(3) COMMENTS ON PROPOSEDDECISIONS. Where a proposed
administrativelaw judge may grant an extension of time to filelecisionis prepared and circulated, comments shall be filed
briefsupon a showing of good cause. within 15 days ofervice of the decision unless the administrative

RegisterDecember 2002 No. 564
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law judge or theadministrator specifies a tfent period. An ceeding,including attendance at hearings, cross—examination of
interim decision may be issued as a proposed decision. witnessesand submission of briefs.

(4) EFFecTOF DECISION. Except as provided in s. 227.43 (1) (6) Service. Every decision shall be served, on the date of its
(bg), Stats., amgency mayby administrative code provision orsignatureupon each party to the proceeding or upon the garty’
by order in a particular case caitegory of cases, direct that a deciattorneyof record.
sion of the division is to be issued as a final decision, in which casg7) AcTiviTiEs AFTER DECISION. Person identified agarties
the decision is a final decision of the agendf/the agency does shall beserved with post hearing motions, correspondence and
not direct that the decision in a case or category of cases is t@f#ferdocuments submitted by any party after issuance afettie
issuedas a final decision, the administrative lauige shall issue sionanddirectly relating to the case. These persons shall also be
aproposed decision to thefiefal of the agency servedwith petitions forehearing and reopening as well as with

(5) ParTIES. The administrative law judge shpllepare a list petitionsfor administrative and judicial review
of persons who are parties to the proceeding and include the lististory: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03.
in the decision.For purposes of identifying parties to the proeeed

ing under s. 227.47, Stats., and this sectiom administrative law HA 1.18 Review. A final decision shall include a notice of

judge shall consider the following criteria: any right of the parties to petition for rehearing and to request
T administrativeor judicial review of adverse decisions. The notice
() The nature of the agency proceeding; shallalso provide the timallowed for filing a petition for review

(b) the persons on whom the decision will have #cend  angshall identify the party to be named as respondent inamich
the amount of the impact; action.

(c) the nature of the participation by those involved in the pro History: CR 02-024: cr Register December 2002 No. 564, eff. 1-1-03.
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